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Abstract. A construction process, from the issue of a document allowing construction to signing a trans-
fer- acceptance deed, involves a number of entities for which the law provides for different rights and du-
ties. One of such entities is a builder (customer). The article discusses issues related with the establishment
of the builder’s duties during the construction process and application of liability for failure to perform
them or improper performance thereof. The concept of the builder (customer) is disclosed, and the build-
er’s civil liability for incompliance of construction works with the laws or provisions of the works con-
tract, as well as late performance of construction works are analysed. It is analysed how to identify cor-
rectly a builder as one of the main entities of construction and to separate him from other participants of
the construction process, such as head of construction or construction technical supervisor. The builder’s
duties are analysed which improper performance has an effect on the quality of works carried out by the
contractor, also issues raised in the Lithuanian case-law are discussed.
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1. Introduction

A construction process is activity regulated by le-
gal acts the aim whereof is to build (assemble, con-
struct) a new, to reconstruct, repair or to demolish
an existing construction works. This process, from
the issue of a construction permit to signing a deed
of acceptance, involves a number of participants
who are prescribed different rights, duties and lia-
bility by the law.

One of such participants is a builder (custom-
er). In the Law on Construction of the Republic of
Lithuania, nearly everywhere the term “builder”
(“customer™) is used, except for Article 3, where
the term “builder” is used. Meanwhile in the Civil
Code of the Republic of Lithuania (LRS 2000),
when talking about construction works, the term
“customer” is used. The use of different terms
causes difficulties in ascertaining as who is the
builder, what rights and duties are prescribed for
by him by the laws, as the terms of the customer
and the builder are not identical (Saukaliené 2010).

The builder is always interested that a con-
struction project is implemented successfully, i.e.
was finished on time, not exceeded the estimated
budget, conformed to technical specifications and
the builder’s needs (Karna 2004). In order a con-
struction project proceeded successfully, the builder
must take an active participation in it and establish

the conditions for a successful process. Both, the
Law on Construction of the Republic of Lithuania
and the Civil Code of the Republic of Lithuania
(LRS 1996, 2000), prescribe for the builder in the
construction process not only rights, but also du-
ties, therefore, in the event of failure to perform
them or improper performance thereof, the builder
may incur liability for improperly performed con-
struction works.

Rights and duties of the builder are described
in detail in contracts entered into during the con-
struction process. Most often these are works con-
tracts between the builder and the contractor, how-
ever also a construction management contract may
be concluded between the builder and the construc-
tion manager — a person who manages construction
of a construction works. The builder’s rights and
duties associated with implementation of a con-
struction project in a proper and timely manner
have been analysed in scientific literature rather
rarely. The builder’s liability for defects of con-
struction products and construction defects have
been analysed (Mitkus 2004; Saukaliené 2010;
Bryson et al. 2013; Mitkus, S., Mitkus, T. 2014.).
The builder’s liability during construction by com-
plex designing-construction way was analysed by
P. Thomas Gard (Gard 2009); the builder’s liability
issues for defects of a construction works has been
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discussed in the Australian case-law by C. Kerin
and J. Qian (Kerin, Qian 2014), the builder’s influ-
ence on the end result of the construction process
was analysed by A. Vennstrom and P. E. Eriksson
(Vennstrom, Eriksson 2010), B. Xia and
A.P.C.Chan (Xia, Chan 2010). Liability of con-
struction participants for construction defects in the
English case-law has been discussed by J. Glover
(Glover 2008). The relationship between the build-
er and the contractor and their effect on project
performance have been discussed in works of Za-
ghloul, Hartman (2003), Meng (2012), Ceric
(2014), Suprapto et al. (2015a, 2015b).

The goal of this article — to discuss the build-
er’s duties and liability associated with proper im-
plementation of construction project, and to ana-
lyse any arising issues.

Applied methods: comparative analysis, sys-
temic, linguistic.

2. Identification of the builder and
distinguishing thereof from other
participants of construction

The Law on Construction of the Republic of Lithu-
ania (LRS 1996) provides for different construc-
tion methods — contracts for work, construction
using own resources, mixed method, management
of a construction works, etc. Depending on the
chosen construction methods, different participants
participate in the construction process: builder
(customer), investigator, designer of a construction
works, technical supervisor of construction of a
construction works, supplier, manager of construc-
tion of a construction work, manager of the design
documentation of construction works.

In a large construction project, a number of
parties are involved, and a network of contractual
relationships is thus established. The construction
sector is a prime example of a project example of a
project-based industry, in which new product de-
velopment involves not only non-routine produc-
tion processes, but also complex working relation-
ships and interrelation (Buvik, Rolfsen 2015). In
the traditional building project, a contract of con-
struction works is concluded between the builder
(customer) and the contractor. The fundamental
risk allocation and delivery method must be stipu-
lated in the main contract (Klee 2015). Further, the
main contractor concludes separate contacts with
co-contractors and suppliers. If construction is car-
ried out by way of management of a construction
works, the construction and works associated with
it in other fields of construction technical activity
are organized by the manager of construction of a

construction work on the basis of agreement be-
tween the principal — builder (customer) and the
agent — manager of construction of a construction
works (Young-Jun 2013).

In Lithuania, no separate types of contracts
entered into during the construction process have
been clearly distinguished. In foreign countries,
however, e.g. in the USA and UK, specific systems
of construction contracts have been distinguished
under which the builder’s responsibility is different
(Oyegoke 2001). The builder (customer) is the
main entity of construction, and without this entity,
it would not be possible to proceed with construc-
tion. The research showed that the builders play
the most important role in determining project suc-
cess (Wang, Huang 2006). Article 2 of the Law on
Construction of the Republic of Lithuania is de-
scribed as a natural or legal person of Lithuania or
a foreign state who invests funds into construction
and performs at the same time functions of a build-
er (customer) (or transfers such functions to any
other natural or legal person).

The Law on Construction of the Republic of
Lithuania (LRS 1996) does not prescribe any re-
strictions on natural person to be a builder (there is
no restriction on age, citizenship, residential place
or any other restrictions) or any other restrictions
on a legal entity for being a builder (no require-
ments for the type, place of registration, etc.). The
builder may be any natural or legal entity if he
meets two distinctive features of the builder (cus-
tomer) as a construction entity: invests funds into
construction and performs (assigns to another per-
son) the functions of the customer.

Seeking to implement the right to be a build-
er, the person must satisfy particular conditions
laid down in Article 3(2) of the Law on Construc-
tion of the Republic of Lithuania (LRS 1996): the
builder must own a plot of land or hold and use it
on other grounds established by the laws (not ap-
plied in the cases prescribed by the Ministry of
Environment, when plots of land have not been
formed (when renewing (modernizing buildings,
carrying out major repairs or current repairs of a
construction works, etc.); to have a document au-
thorizing construction (when it is compulsory); to
hold a construction works by the right of owner-
ship or to hold and use it under the grounds laid
down in the laws (in the cases of reconstruction,
repair and demolishment of a construction works).
The indicated requirements are not applied if con-
struction works are demolished at the order of
courts,

Although the features of the builder (custom-
er) have not been clearly defined in the Law on
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Construction of the Republic of Lithuania, there
have been cases in practice when it is difficult to
establish which entity is actually the builder (cus-
tomer). The clearest situation is in the case when
the builder concludes a contract of construction
works; then he has the rights, duties and liability
provided for in the Civil Code of the Republic of
Lithuania according to general and special condi-
tions (construction contracts, use contract). The
builder, however, does not necessary personally
performs functions of the customer — the law estab-
lishes a possibility to assign their performance to
the manager of construction of a construction
works who acts on behalf of the builder (customer)
as his agent. The scope of works assigned to the
manager of construction works and rights and du-
ties of the manager of construction of a construc-
tion works are determined in the mandate agree-
ment. By its nature, the mandate agreement may be
an agreement on representation, when one party
(an agent) undertakes to perform particular legal
actions with third persons on behalf of the other
party (principal) (Campbell 2009; Mitkus,
Jurkevi¢ius 2014; Saukaliené 2011). Twofold rela-
tionships arise on the basis of representation — be-
tween the agent and the person being represented:
internal — between the agent and the principal; and
external — between the agent and third persons with
whom the agent concludes transactions or performs
other legal actions on behalf and in the interests of
the person he represents. The agent acting under
the mandate agreement acts not in his own inter-
ests, but in the interests of the principle, whereas
legal consequences of his actions are borne by the
principal. This leads to the conclusion that when
carrying out construction by the way of construc-
tion management, the builder’s liability is not
shifted to the manager of construction. The Su-
preme Court of Lithuania noted that liability of the
builder for legal consequences of actions by the
manager of a construction works who acted as an
agent of the builder in relationships with third per-
sons is borne by the principal, i.e. the builder (Su-
preme Court of Lithuania 2012).

Another situation, where the problem of the
builder’s identification is encountered, is when
construction works are carried out in a multi-
apartment residential building and it is not known
for sure who is an owner: the association or a sepa-
rate co-owner of a separate flat. A dispute may
arise between a co-owner, the association and co-
owners regarding the scope and necessity of works
performed on the basis of construction works con-
tract between the association and the third person,
or payment for them, therefore it is necessary to

determine who the builder is and who incurs the
duty to settle accounts with the contractor. An
apartment owners association is one of the forms
of managing an object in common partial owner-
ship. According to the Law on Associations of
Owners of Multi-Apartment Residential Buildings
of the Republic of Lithuania, an association of a
multi-apartment residential building, is a non-profit
legal entity that implements general rights, duties
and interests of owners of premises in the building,
associated with management, use, maintenance and
operation of common use objects in the house and
of the plot of land assigned to the house under the
procedure laid down in the laws. Although the as-
sociation is a legal person of limited civil liability,
it, as a subject of civil liability, however, has pecu-
liarities determined by the fact that an owner of the
common use objects in the house is not the asso-
ciation, but the owners of flats who have the right
to dispose of these objects. If a co-owner conclud-
ed a contract for the performance of works associ-
ated with common-use premises, equipment and
other property in the multi-apartment residential
building under the right of common partial owner-
ship directly with the contractor, in case of a dis-
pute the parties shall be subject to the standards
regulating not internal (Articles 4.82—4.85 of the
Civil Code of the Republic of Lithuania), but ex-
ternal — contract — relationships (36™ chapter of the
sixth book of the Civil Code of the Republic of
Lithuania) (Supreme Court of Lithuania 2011), and
not the association, but an owner of each separate
flat shall be recognized as the contractor. In anoth-
er case, however, when solving whether one of the
co-owners has the right to organize repair works of
common-use objects, the Supreme Court of Lithu-
ania stated that as to the repairs of common-use
objects, a decision is taken by co-owners (except
for the cases indicated in legal acts, when this may
be done by the administrator), whereas a decision
of co-owners is implemented through the adminis-
trator, this way implying that only the association
may be a builder (Supreme Court of Lithuania
2015).

According to the Law on Construction of the
Republic of Lithuania (LRS 1996), one of the con-
ditions seeking to implement the right to be a
builder is to hold and (or) use a plot of land under
the ownership right or other grounds, however the
law does not discuss the situation when a construc-
tion works is built not on the plot of land, but on a
water body. The law does not deal with the right of
a person who is not an owner (holder) of a water
body, to be a builder. Thus, may a person who
owns a plot of land bordering with the adjacent
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water body belonging to another person be a build-
er and build a non-complicated construction works
in the water body, e.g. a foot-bridge? Interpreting
the Law on Construction of the Republic of Lithu-
ania linguistically, a person who is not an owner of
the water body may not be a builder, as he does not
satisfy the condition laid down in Article 3(2)(1) of
the Law on Construction. According to Article 7 of
the Law on Water of the Republic of Lithuania
(LRS 1997), a basis to use a water body is the
ownership right, lease or other agreement, also any
other rights granted by this law or legal acts. If a
person does not have an ownership right to the wa-
ter body, or does not hold it under contractual ba-
sis, this does not mean that he may not use it ac-
cording to the law as an owner of the land plot
bordering with the adjacent water body. According
to the Law on Construction, in the water body, the
builder’s right may be implemented by an owner of
this water body, whereas the owner of the land plot
bordering with the adjacent water body may be
recognized as the builder by decision of a court.
Such a conclusion is also confirmed by the case
law. When hearing a dispute, the Supreme Court of
Lithuania has noted that a person who became an
owner of the water body may not restrict the right
of owner of the adjacent plot of land to use the wa-
ter body without a legal basis. The owner of the
adjacent land plot relates construction of non-
complicated construction works (pontoon bridges)
with the implementation of the right to use a water
body provided for in the law, therefore a person’s
refusal to give consent for building foot-bridges
under the grounds of an absolute ownership right
and without providing other arguments of such
refusal restrict the right of owner of the adjacent
land plot to use the water body. The Supreme
Court of Lithuania stated that an owner of the land
plot bordering with the adjacent water body may
be a builder in the sense of Article 3(2)(1) of the
Law on Construction (Supreme Court of Lithuania
2012).

In practice, some confusion regarding the
builder arises, when construction works are carried
out in the premises used under the loan-for-use
agreement. A works contract is an agreement by
which the contractor undertakes to carry out par-
ticular works at his risk according to the custom-
er’s assignment and to transfer the results of this
work to the customer, whereas the customer under-
takes to accept the accomplished work and to pay
for it. In the event of a dispute regarding the works
contract and payment for accomplished works, it is
necessary to justify not only the existence of con-
tractual legal relationships, but also to prove who

the participant of legal relationships of the works
contract is — customer of the contract work. The
loan recipient shall be obliged to maintain and pre-
serve the thing transferred to him under the con-
tract, likewise to perform current and capital re-
pair, and to bear all expenses for the maintenance
thereof unless otherwise provided for by the con-
tract (Article 6.636 of the Civil Code of the Repub-
lic of Lithuania). The law provides for a duty of
the loan recipient to perform current and capital
repair; however, the parties may lay down in the
contract that such duty is assumed by the lender.
Thus, if premises are managed under the grounds
of a loan-for-use agreement (uncompensated use of
the thing), the customer may be both, the lender
who is an owner of the thing or a person authorized
by the law or by the owner of the thing, as well as
the loan recipient. Further, it is important to assess
the conditions laid down in the loan-for-use
agreement related with the performance of con-
struction works, nature of ongoing contract works
and the legal status of premises. Assessing a situa-
tion under dispute, when plumbing works (installa-
tion of a heating system) had been carried out in
the premises used under the loan-for-use agree-
ment, the Supreme Court of Lithuania noted that
rights and duties of the parties in maintaining and
repairing the premises were discussed in the loan-
for-use contract concluded by the parties, including
the duty of the lender to perform reconstruction
and repair works in the premises discussed in the
agreement. Therefore it is necessary to assess
whether the accomplished works consisting of the
installation of a heating system in the premises is a
significant improvement of the premises belonging
to the lender, whether the accomplished works are
considered to be reconstruction (repair works) of
the premises by their nature. The cassation court
also noted that it was necessary to assess the lend-
er’s letter regarding the payment of works and oth-
er evidence associated with it (Supreme Court of
Lithuania 2010). It is noteworthy that after repeat
hearing of the case Kaunas Regional court admit-
ted that actual relationships of the works contract
were established between the contractor and the
lender, as, after the accomplishment of works, the
premises belonging to the lender were improved,
besides, the lender undertook to pay for the works
(Supreme Court of Lithuania 2011).

3. Contractual civil liability of the builder for
the quality of works

The contractor undertakes under the construction
works contract to build a construction works or to
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perform other construction works within the time-
limit fixed in the contract according to the custom-
er’s assignment, therefore the contractor is liable
for the customers for deviations from the require-
ments of the technical construction regulations and
also for the failure to achieve the indicators of the
objects of construction specified in these docu-
ments or the contract (Article 6.695 (1) of the Civil
Code of the Republic of Lithuania). Although it is
a duty of the contractor to perform construction
and other works specified in the works contract,
under particular circumstances, however, the cus-
tomer also incurs civil liability for improperly per-
formed construction works.

Civil liability arises from non-performance or
improper performance of a duty established by a
contract or from violation of the general duty to
behave with care (Article 6.246 (1), 6.256 (1) of
the Civil Code of the Republic of Lithuania). Ac-
cording to the general rule, a legally concluded and
valid contract has the power of the law for the par-
ties. The contract binds the parties to fulfil not only
what is directly provided for therein, but also all
that what is determined by the subject-matter of the
contract orf the laws. (Article 6.189 (1) of the Civil
Code of the Republic of Lithuania), therefore con-
tractual civil liability may arise not only for violat-
ing the contract, but also for failure to perform the
duties laid down in the laws. The laws and legal
acts implementing them lay down particular behav-
ioural standards, some — dispositionally, others —
imperatively, and they must be complied with not
only by the contractor, but also by the customer in
the contract process. If the customer does not act
prudently, carefully, does not take sufficient
measures to implement provisions of the contract
and legal standards regulating his duties, these are
illegal actions (omission) of the defendant, i.e. one
of the conditions of applying civil liability. Con-
tractual civil liability is material obligation in
which one party is entitled to claim indemnifica-
tion for damage or contractual penalty, whereas the
other party must reimburse for losses resulting
from failure to perform the contract or improper
performance thereof. The Civil Code foresees the
cases when the contractor incurs liability for im-
properly accomplished construction works, if the
customer fails to perform or improperly performs
the duties prescribed in the Civil Code.

First of all, the customer must assume liability
for minor deviations from the technical construc-
tion regulations made with the consent of the cus-
tomer if he proves that these deviations have not

influenced the quality of a construction object and
will not bring about negative consequences (Arti-
cle 6.695 (3) of the Civil Code of the Republic of
Lithuania) (Keane ef al. 2010). The customer or
persons hired by him shall be liable for the defects
discovered within the guarantee period unless it is
proved that the defects occurred as a consequence
of the normal wear and tear of the objects or parts
thereof, its inappropriate use, or improper repair
made by the customer or third persons engaged by
him, or any other faulty actions of the customer or
third persons engaged by him (Article 6.697 (3) of
the Civil Code of the Republic of Lithuania). Also,
the customer must take into consideration a rea-
sonable and timely warning about circumstances
threatening the fitness of the ongoing works and
replace unfit or inferior quality materials, other
property or documents, or to change his instruc-
tions concerning the methods of the fulfilment of
work, or to eliminate other circumstances which
threaten the fitness or stability of the work to be
fulfilled (Article 6.659(3) of the Civil Code of the
Republic of Lithuania). Besides, Article 12(1) of
the Law on Construction lays down essential duties
of the builder (customer). The builder (customer)
must: submit to a designer mandatory documents
related to the preparation of a design documenta-
tion; organise expert examination of a design doc-
umentation of a construction works; organise and
carry out technical supervision of the construction;
organise supervision of the implementation of a
design documentation of a construction works;
organise in the prescribed manner the acceptance
of the completed construction works as fit for use.
Upon failure to perform or improper performance
of these duties, also other duties provided for in the
contract for the customer, the customer incurs civil
liability, i.e. the customer may have to reimburse
for loss sustained by the contractor, or the court
may cut down the amount of losses claimed by the
customer from the contractor due to defects of con-
struction works.

In the event construction works are improper-
ly fulfilled, it is necessary to determine in each
specific case the causes giving rise to the defects
and to relate them with actions not fulfilled or im-
properly fulfilled by the persons liable for the de-
fects in order to resolve the sharing of liability be-
tween participants of the construction process
(Jingmond, Agren 2015). The customer’s willing-
ness to conclude a construction works contract is
determined by his demand for a specific work or
the results thereof, meanwhile the contractor usual-
ly acts in the construction works contract as a pro-
fessional, engaged in his business, therefore the
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law provides a greater liability for the contractor
for proper results of the construction works con-
tract than that for the customer.

The case-law in solving disputes between the
customer and the contractor is not unequivocal.
The courts differently assess the customer’s duty to
carry out technical supervision. The Civil Code of
the Republic of Lithuania lays down that the cus-
tomer shall have the right to effectuate control and
supervision over the course and the quality of con-
struction work being fulfilled, whereas the contrac-
tor who improperly fulfilled the contract, he shall
have no right to rely on the fact that the customer
failed to effectuate control and supervision of the
construction work, except in the cases where the
duty of the customer to perform such control and
supervision is established by the law or contract
(Article 6.689 of the Civil Code of the Republic of
Lithuania). Meanwhile the Law on Construction of
the Republic of Lithuania (LRS 1996) lays down
that the builder (customer) must organize and carry
out technical supervision of a construction works.
It may be concluded that the contractor may al-
ways rely on such a circumstance, as the law pre-
scribes such a duty for the customer, and it is not
important that this duty is not provided for in the
construction works contract, as rights and obliga-
tions of parties to the construction works contract
may be regulated by the construction works con-
tract to the extent they are not imperatively deter-
mined by the laws. The Supreme Court of Lithua-
nia has stated that unless the law or contract
provides for otherwise for the customer, control
and supervision over construction works is the
right, and not a duty. The contractor who has im-
properly fulfilled the contract, does not have the
right to rely on the fact that the customer did not
effectuate control and supervision of construction
works, except for the case when the duty of such
control and supervision is imposed on the customer
by the law or contract (Supreme Court of Lithuania
2009, 2015). In another case, however, the court
dismissed the customer’s claim for indemnification
of damages and stated that the plaintiff was obli-
gated to effectuate technical supervision of a con-
struction works, yet failed to discharge it; he could
and had to demand the defendant to fulfil construc-
tion works in a proper and quality way, however
did not exercise this right; therefore, it could be
concluded that the plaintiff did not prevent the
emergence of construction defects. Such behaviour
does not comply with a prudent and careful behav-
iour (Kaunas Regional Court 2013). When hearing
the dispute the Court of Appeal of Lithuania ruled
out that since the customer improperly performed

the duties laid down in the Law on Construction of
the Republic of Lithuania (LRS 1996), including
technical supervision, he assumed liability for de-
fects of construction works in equal shares — 50
percent each, what served as a basis to apportion
the duty of covering the costs on a pro rata basis
(Court of Appeal of Lithuania 2014). The Supreme
Court of Lithuania approved such case-law by stat-
ing that failure to perform the duty to effectuate
technical supervision over works prescribed for the
customer in the law and contract had significance
for the accrual of amounts claimed to be reim-
bursed by the customer, and therefore, after as-
sessing the significance of failure to fulfil this duty
for the accrual of the customer’s losses, the level of
amounts claimed to be reimbursed was cut down
by 10 percent (Supreme Court of Lithuania 2015).

Articles 6.696 and 6.697 of the Civil Code of
the Republic of Lithuania provide for the alloca-
tion of liability for defects of a construction works
between the customer, technical supervisor and the
contractor. The Supreme Court of Lithuania has
expressed an opinion that crucial significance
when deciding who is liable for the executed works
of inferior quality, is given to the establishment of
causal link giving rise to defects and actions of
participants in the legal relationships of construc-
tion works contract (customer, contractor, tech-
nical supervisor) (Supreme Court of Lithuania
2014a, 2014b).

Irrespective of the fact that according to Arti-
cle 16(1) of the Law on Construction of the Repub-
lic of Lithuania (LRS 1996) the builder (customer)
must organize technical supervision of construc-
tion of a construction works by appointing or hir-
ing a technical supervisor, the customer and con-
struction  technical supervisor are separate
participants of construction who have different
rights and duties, therefore the grounds of their
liability for improperly fulfilled duties are differ-
ent. A technical supervisor of construction of a
construction works may be a legal entity with
whom a contract on technical supervision is con-
cluded; a structural unit of the builder (customer)
or an employee of the builder (customer) author-
ized to effectuate technical supervision; a natural
person with whom the builder (customer) con-
cludes a civil or labour contract. If the builder’s
(contractor’s) structural unit or employee carries
out technical supervision, upon improper perfor-
mance of such duties, the customer may incur lia-
bility on different grounds: as a party to the con-
struction works contract that violated the duties, or
as a person hiring an employee (construction tech-
nical supervisor) who must indemnify for damage
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caused by the fault of his employees in the perfor-
mance of their service (official) duties (Article
6.264 of the Civil Code of the Republic of Lithua-
nia). Such a conclusion is confirmed by the case
law. In the cases when the customer deviates from
the design documentation at his initiative, whereas
technical supervision and control is effectuated by
his representative, the contractor’s liability for de-
fects may be reduced by reducing the award of
damage to be compensated for the customer for the
defects of a construction works (Supreme Court of
Lithuania 2006). Besides, the Supreme Court of
Lithuania has stated in a number of cases that if a
construction technical supervisor appointed by the
customer’s employee improperly performs his du-
ties, the customer may incur liability as the person
hiring the employee (Supreme Court of Lithuania
2014a, 2014b).

4. Conclusions

1. Seeking to identify the builder, considera-
tion should be made not only to the features of the
builder and conditions set out in the Law on Con-
struction of the Republic of Lithuania (LRS 1996),
but also to the provisions of the Civil Code of the
Republic of Lithuania or other laws and legal acts.
The scope of works assigned to the manager of
construction of a construction works, as well as
rights and duties of the manager of construction of
a construction works are determined in the man-
date agreement.

While building by the way of construction
management, the builder’s liability is not shifted
on the construction manager. In relationships with
third persons, the manager of construction of a
construction works acts as the builder’s agent, and
legal consequences of the actions are borne by the
principle, i.e. the builder.

2. An association of owners of multi-apart-
ment residential buildings is a person of limited
civil liability. It, however, as an entity of civil lia-
bility, has some peculiarities determined by the
fact that the owner of common use objects of the
house is not the association, but owners of flat hav-
ing the right to dispose of these objects. When
solving the issue who may be the builder when
performing construction works in common use
objects — the association or a separate co-owner of
the property — an owner of a separate flat, it is nec-
essary to evaluate a specific situation and to ascer-
tain the entities among which the relationships of
construction works contract get established.

3. According to the Law on Construction, one
of essential conditions seeking to implement the

right to be a builder, is to hold and (or) to use a
plot of land by the right of ownership or under oth-
er grounds. For building in the water body, the
builder’s right under the Law on Construction may
be only implemented by the owner of this water
body, whereas the owner of the plot of land border-
ing with this water body may be recognized as the
builder by a court decision, since the person, upon
becoming an owner of the water body, may not
restrict the right of owner of the adjacent plot of
land to use the water body without a legal ground.

4. While carrying out construction works in-
side premises that are managed under the loan-for-
use agreement, the lender may be recognized as the
builder, if the loan-for-use agreement provides for
his duty to carry out current and major repairs,
whereas the construction works fulfilled meet the
concept of current or capital repairs, whereas the
lender has undertook to pay for the repair works.

5. One of essential duties of the customer is to
effectuate technical supervision of construction of
a construction works, that is assessed in the case-
law not unequivocally. The most recent case-law
stresses the duty for the customer to properly per-
form the duty prescribed in the law — to effectuate
technical supervision over construction, whereas
upon failure to perform this duty, reduces the
amount of loss to be compensated for the custom-
er.

6. The Customer and construction technical
supervisor are separate participants of construction
who have different rights and duties, therefore the
grounds for their liability for failure to perform or
improper performance of the duties are different.
When technical supervision of construction is car-
ried out by the builder’s (customer’s) a structural
unit or employee, if he improperly performs his
duties, the customer may incur liability either as a
party to the construction works contract which vio-
lated the duties, or as a person hiring the employee
(technical supervisor of construction) who must
indemnify for the damage caused by the fault of
his employees in the performance of their service
(official) duties.
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